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Supreme Court Commission of Ohio. 
EDWARD SHINDELBECK v. SIMON P. MOON et al. 

A landlord who has demised property, parting with possession and control 
thereof to a tenant in occupation, is not responsible for injuries arising from de- 
fective condition of such premises, when that defect arises during the continuance 
of the lease. 

Upon leased premises, a water-pipe and gutter, not defective in their original 
construction, became stopped up, so that water flowed upon the door-steps of the 
leased house, forming ice, upon which plaintiff fell and was injured. As between 
lessor and lessee, in the absence of contract to the contrary, it is the duty of the 
latter to repair the pipe or remove the ice, and for failure in this he is liable, and 
not the landlord. 

If the defective condition of leased premises occasions damage, in order to make 
the lessor or landlord responsible, it is not sufficient merely to allege ownership in 
him, but the special circumstances creating his liability must be averred. 

Ekror to the District Court of Defiance county. On demurrer 
to petition, which set out that defendant Moon was the owner 
and defendant Francis Brooks the lessee, and possessed of 
certain premises situate in said county, to wit, &c. ; that 
said Brooks was then using and kept said premises as the post 
office of said village ; that said defendant Moon, prior to his 
demise of the said premises to said Brooks, had erected and at- 
tached to the building situate thereon, a part of which building 
was so used as a post office, a conductor or water-pipe leading from 
the roof thereof to the sidewalk of said street, and that the water 
brought down and running through said pipe from the said roof, 
was discharged upon the sidewalk of said street, close by the steps 
and door leading therefrom into said post office, and that at and 
prior to the time of said injuries the said defendant had suffered 
the gutter attached to said roof to become filled and obstructed and 
the water to fall directly from said roof upon said steps and side- 
walk around the same ; that said defendants and each of them had 
carelessly, negligently and wrongfully, on and prior to the 21st day 
of December, a. d. 1872, suffered the water which had so fallen 
from said roof upon said steps and walk, and which had so been 
discharged from said conductor around said steps, to become and 
remain frozen unevenly, and in ridges on said steps and walk 
around the same, and by reason of the premises, said defendants 
had then knowingly suffered said steps and walk to become unsafe 
to persons passing thereon ; and that plaintiff, without fault or neg- 
ligence on his part and while lawfully passing from said post office 
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over said steps to and upon said sidewalk, by reason of the prem- 
ises, unavoidably slipped upon said steps and fell upon said side- 
walk, whereby the left ankle of him, the said plaintiff, was then 
and there broken, &c. 

In the Court of Common Pleas this demurrer was overruled and 
the cause proceeded to trial, resulting in favor of the plaintiff below, 
now plaintiff in error, but the District Court reversed the judgment, 
holding that the petition stated no cause of action. 

Henry Newbegin, for plaintiff in error. 

T. W. Sutphen, for defendant in error. 

The opinion of the court was delivered by 

Wright, J. — The petition and demurrer involve questions relat- 
ing to the liability of landlord and tenant, lessor and lessee, where 
a third person has been injured in consequence of some defect in 
condition of the premises. Moon was the owner of certain pro- 
perty in the village of Defiance, which he had leased to Brooks, 
who was in possession of and using the same for a post office. A 
pipe or gutter attached to the building had become obstructed or 
stopped up, and the water, instead of running through it, flowed 
over the roof. This water falling upon the steps of the post office 
in winter, ice was formed. Coming from the post office plaintiff 
slipped upon this ice, fell, and was hurt. 

Moon, the landlord, and Brooks, the tenant, were both sued. 
Brooks was dismissed from the action, and the question to be de- 
cided is, is Moon, the landlord, liable upon the statements made in 
the petition ? 

The liabilities arising from the relation of landlord and tenant 
are these : liability generally accompanies occupation, and when a 
landlord leases and parts with the possession, his liabilities are in 
certain instances devolved upon the tenant. The principle which 
runs through cases, determining the responsibility of the one or the 
other, may be thus defined. Whoever had control of the premises 
at the time the cause of the injury originated, that person is liable 
in damages, which simply means that the party in fault must re- 
spond. Hence it is that where, at the time of the lease, the pro- 
perty is in a ruinous or defective condition, and by reason thereof 
the injury happens, then the owner or lessor is liable, generally ; 
though there are cases which make this liability dependent upon 
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the covenants of the lease. And upon the other hand, when this 
defective condition arose after the lease, then the tenant is respon- 
sible, with perhaps exceptions upon covenants. And when there 
has been a nuisance of continued existence, lessor and lessee may 
both be liable for damages resulting therefrom. The lessee in actual 
possession of the premises, if he continues the nuisance after notice 
of its existence and notice to abate it, and the lessor if he at first 
created it and demised the premises with the nuisance upon them, 
and at the time of the damage done is receiving a benefit therefrom 
by way of rent or otherwise. 

In Boswell v. Prior, 12 Mod. 635, it is held that if an owner 
erect a nuisance for which damages are recovered, and the nuisance 
is continued in the hands of his lessee, an action for the continu- 
ance of it may be against either. Here the nuisance or original 
trouble was occasioned by the owner, and he is held responsible 
even after the lease. The court says that both may be liable, the 
landlord for originating and the tenant for continuing. It is said 
in the case that the erector of the nuisance cannot discharge him- 
self by assigning over, and more especially when he grants over, 
reserving rent, by which he continues the nuisance, having a recom- 
pense for it in such rent. 

This case illustrates the idea that control is the criterion 
of responsibility, for control means that power which occasions 
and which can prevent. The nuisance was erected, that is, orig- 
inated by the- owner, who manifestly, therefore, should be respon- 
sible for its consequences. But it will be observed that not only 
the owner, but the tenant also is held liable, upon the ground that 
every continuance of a nuisance is a fresh nuisance : Taylor Land. 
& Ten., sec. 175 ; Vedder v. Vedder, 1 Den. 257 ; Little Miami 
Railroad Co. v. Commissioners of Green County, 30 Ohio St. (not 
yet reported). This fresh nuisance the tenant might abate if he 
saw fit, being in control of the premises, and for failure in this he 
is responsible. 

In Todd v. Flight, 9 Com. B. (N. S.) 377 (9 J. Scott N. S.), 
there was a demurrer to a declaration. Defendant leased to a ten- 
ant a lot, in which stood a stack of old chimneys, in a ruinous and 
dangerous condition, at the time of the lease, and defendant knew 
it and so maintained them. The chimneys fell on plaintiff's house, 
and defendant was held liable on the declaration. Eelb, J., says, 
390 : " It is alleged that the defendant let the houses when the 
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chimneys were known by him to be ruinous and in danger of fall- 
ing, and that he kept and maintained them in this state, and thus 
he Avas guilty of the wrongful non-repair which led to the damage, 
and after the demise the fall appears to have arisen from no fault 
of the lessee, but by the laws of nature." The owner of premises 
who leases them when they are in such want of repair or bad con- 
dition as to be a nuisance, or when, from the ordinary course of 
events, they must become so, and receives rent for their use, is 
liable to a third person for injury happoning in consequence of this 
defective condition or nuisance. In such case the landlord had the 
control of the property at the time the trouble was occasioned, and 
he might have removed it. It is the party who does the wrong who 
should be made responsible for the consequences it entails. 
But if the nuisance arises solely from the act of the tenant, the 
landlord cannot be held : Owing v. Jones, 9 Md. 108 ; Staple v. 
Spring, 10 Mass. 79 ; Waggoner v. Jermaine, 3 Denio 306 ; Fish 
v. Dodge, 4 Id. 311 ; House v. Metcalf, 27 Conn. 632 ; Smith v. 
Elliot, 9 Barr 345. 

Rich v. Basterfield, 4 Com. B. 783, was a case much discussed, and 
decided for plaintiff at Nisi Prius, but unanimously reversed in full 
court. The owner of a house, standing back from the street, built 
a low shop between his house and the street, with a chimney, and 
rented out the shop. The tenant used the chimney for a fire, and 
when the wind was from the east, or south-east, smoke was blown 
into plaintiff's windows, causing him great annoyance. Defendant, 
the owner, was sued on the ground that he built the chimney which 
made the nuisance, and was answerable for the ordinary use of it. 
The court held that the chimney itself was not a nuisance, but it 
was the fire made by the tenant ; that coke might have been used, 
or he might have abstained from having a fire when the wind was 
in the wrong direction, and the owner therefore was not liable. He 
had no control of the fire. 

Upon the other hand, in House v. Metcalf, 27 Conn. 632, an 
owner had leased a mill situated so near the highway that its revolv- 
ing wheel frightened horses. The owner was held responsible, 
although it would seem that not the mill itself, but its operation in 
the hands of the tenant, occasioned the difficulty. 

Gaudy v. Jabber, 5 B. & S. 485, a grate over the sidewalk long 
there, had the bars so wide apart that a woman slipped her foot 
through and lamed herself. The premises were rented at the time 
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from year to year, and the landlord, the heir of the original owner 
and builder, was held liable on the ground that the grate was a 
nuisance in its original construction. Declaration avers that the 
tenant " was not under obligation to alter, repair or keep in repair," 
and that it had been years so that one might fall through. The 
jury found that the grate was a nuisance, both from the faultiness 
of its construction and from want of repair. Crompton, J., 
says, "it must be a nuisance in its very nature and essence 
at the time of the letting, and not merely something which is 
capable of thereafter being rendered a nuisance by the tenant." 
Blackburn says, "the nuisance must be a normal one." This 
case was reversed in the Exchequer, 9 B. & S. 15. It is, how- 
ever, there said that " to bring liability home to the owner, 
the premises being let the nuisance must be one which was in 
its very nature and essence a nuisance at the time of letting, and 
not something which was capable of being thereafter rendered a 
nuisance by the tenant, and that it is a sound principle of the law 
that the owner of property receiving rent should be liable for a nui- 
sance existing in his premises at the date of the demise." And the 
judgment of the Queen's Bench is reversed on the ground that, 
" it is not averred either directly or by any reasonable inference 
that the grating was defective at the time of letting." Wharton on 
Neg., sect. 817, says : " An owner being out of possession and not 
bound to repair, is not liable in this action for injuries in conse- 
quence of his neglect to repair. But where the nuisance existed 
when the property was leased to the tenant, the landlord may be 
held liable ; so the tenant is liable for the nuisance thus retained by 
him, even though the nuisance was on the premises when leased to 
him. And both landlord and tenant under the circumstances are 
jointly and severally liable for the continuance of the nuisance, 
supposing the nuisance to be on the property when leased, or to be 
put there with the landlord's connivance." 

The City of Lowell v. Spalding, 4 Cush. 277, was case for dam- 
age to plaintiff by falling into a space left open in the sidewalk, 
where it was held that the occupant and not the landlord is bound, 
as between himself and the public, so far to keep the buildings in 
repair, that they will be safe for the public, and such occupant is, 
prima fade, liable to third persons for damages arising from any 
defect. If there is an express contract that the landlord shall 
repair, suit will be sustained against him to avoid circuity of action. 
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The occupier is prima facie liable and the owner is not, merely as 
owner without fault on his part : Russell v. Shenton, 3 A. & E. 
K S. 449. 

There is another large class of cases that would seem to be not 
entirely in accordance with the view that has been advanced, though 
perhaps the difference is more in appearance than reality. There 
are cases where the liability is devolved in accordance with the cov- 
enants of the lease and made to accompany the duties it imposes. 
If the defect existed prior to the lease, and by its provisions the 
tenant assumes the responsibility of keeping the premises in repair, 
it has been held that the landlord was not responsible. In the 
early case of Payne v. Rogers, 2 H. Blk. 350, the head-note is, 
" if the owner of a house is bound to repair it, he and not the oc- 
cupier is liable to an action on the case for an injury sustained by 
a stranger, from a want of repairs." 

This was an action against the owner of a house in the occupation 
of a tenant. It does not seem to have been made a point in the 
case, whether the defect arose before or after the demise, a question 
important, as we have seen, in cases not involving the element of 
covenants in the lease. The case is made wholly to turn upon the 
agreement as to repairs between the landlord and the tenant. And 
the landlord, having bound himself to the tenant to repair, is made 
liable for the injury. Although nothing is said in the case about 
who had control of the premises, and though the facts do not show 
in whom that control was when the defect occasioning the injury 
originated, still it may be perhaps fairly said that by binding him- 
self to repair, the owner retained such control as would enable him 
to make those repairs. This view is sustained by the language of the 
court in Burdick v. Cheadle, 26 Ohio St. 393 : "But in case a land- 
lord undertakes with his tenant to keep the premises in repair, 
having thus reserved the control to the extent necessary for making 
repairs, his duty to the public in relation to the property is not 
affected by the lease, and he remains responsible under the doctrine 
of the above maxim (sic utere, &c), for defects arising from the 
want of repairs during the continuance of the lease." 

In the case of Pretty v. Bickmore, Law Rep. 8 C. P. 401, the 
tenant had covenanted to repair. The premises were dangerous at 
the time of the demise. But it was held that the landlord was not 
liable because of the tenant's covenant. This case is disapproved 
of in Swords v. Edgar, 59 N. Y. 28, although it is followed up by 
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the case of Gwinnett v. Earner, Law Kep. 10 C. P. 658. See also 
Leonard v. Storer, 115 Mass. 86 ; Shipley v. Fifty Associates, 
106 Id. 194 ; 101 Id. 251 ; Shearman & Redfield on Neg., sects. 
501, 502 ; Whaler v. Gloucester, 11 Hun 24, s. 99 ; Nelson v. 
Liverpool Brewery Company, Law Rep. 2 C. P. Div. 311. 

It is not necessary, however, nor do we undertake to decide as to 
any of the rights or liabilities, which subsist by reason of the cov- 
enants of leases. What the terms of the letting in this case are, 
we have no means of knowing, nor are we advised whether the land- 
lord or tenant undertook to repair. The remarks made apply only 
to such cases as involve no consideration of the agreement by which 
the demise was made, other than the mere fact of its existence. 
The lessor is not liable to a stranger for an injury arising out of 
the property being out of repair, unless under special circumstances, 
such as a covenant with the lessee to make the repairs : Bears v. 
Ambler, 9 Barr 193. 

If the owner as distinct from the occupier is sued for damages 
arising from a falling wall, a special ground of liability must be 
averred, other than mere ownership. The public looks to the 
occupier, not to the estate : Chauntler v. Robison, 4 Exch. 163. 

" Where property is demised and at the time of the demise is not 
a nuisance and becomes so only by the act of the tenant while in 
his possession, and injury happen during such possession, the owner 
is not liable." "But where the owner leases premises, which are 
a nuisance or must in the nature of things become so by their user, 
and receives rent, then whether in or out of possession he is liable 
for injuries resulting from such nuisance:" Owings v. Jones, 9 Md. 
108 ; Fisk v. Bodge, 4 Denio 311 ; Hadley v. Taylor, Law Rep. 1 
C. P. 53 ; Fisk v. Framingham Mem. Co., 14 Pick. 491 ; Chatham 
v. Hampsin, 4 T. R. 318 ; Morton v. Wiswell, 26 Barb. 618. 

A well-considered case upon this subject is found in Swords v. 
Edgar, 59 N. Y. 28. Defendants were owners of a pier, which 
was under lease. A laborer engaged in discharging the cargo of a 
steamer was injured by reason of the pier falling, through rotten- 
ness of its timbers. The defect existed at the time the lease was 
made. It is held, that ordinarily it is the duty of the occupant to 
see that the premises are secure, but where they are leased and at 
the time of the demise and delivery of possession to the lessee 
they are in a defective and unsafe condition, and in consequence, 
thereafter, while in possession of the lessee an injury happens, the 
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lessor, who is receiving a benefit by way of rent or otherwise, is 
liable. And the owner or lessor was held responsible. In this 
case, as in many others that might be cited, we find the same prin- 
ciple and it is thus stated in Fisher v. Therhitt, 21 Mich. 1 : " a 
party will not be liable for an injury occasioned by a nuisance on 
the ground of his possession of the premises where the nuisance is 
shown to exist, unless his possession be such as to give him the 
legal control of the premises." 

This was the case of a person injured by falling through a coal 
hole in the sidewalk, and the question was whether the landlord or 
tenant was liable. When a landlord has leased premises he parts 
with control of them ; with possession that control passes to the 
tenant, and if a defect arises, or want of repair, or the premises are 
allowed to get into such a condition as that they become dangerous 
during the demise, it is the duty of the tenant to take such steps as 
will prevent injury. 

The liability arising from the control of premises is illustrated 
in that large class of cases where contractors build houses. If the 
premises are completely given up to the contractor, he will be re- 
sponsible to one injured during the progress of the work. If on 
the other hand the owner retains supervision, and the building goes 
on under his direction, as he is in control of the premises his re- 
sponsibility continues ; the contractor or builder then stands to 
him in the relation of servant. And there are many nice cases as 
to whether the party is an independent contractor or servant merely. 
It is, however, not necessary to enter into this discussion ; the prin- 
ciple of control and its accompanying liability is sufficiently illus- 
trated in City of Cincinnati v. Stone, 5 Ohio St. 38. The city 
contracted with B. to grade a street, in doing which he blocked the 
water so that it flowed over Stone's ground, doing damage. The 
city was held liable on the ground that by the contract she reserved 
the right to direct the manner of doing the work. The syllabus 
says, that where the employer retains control and direction of the 
work, and injury happens, he will be responsible : Clark v. Fry, 
8 Ohio St. 358 ; Gwaihney v. Little Miami Railroad Co., 12 
Id. 92. The principle suggested is recognised in Burdiek v. 
Cheadle, 26 Ohio St. 393. In that case the person injured was 
in the store upon the invitation of the tenant, or as a customer, and 
was not a stranger, maintaining his rights as one of the public. It 
is held, that if one invites another into danger and hurt, the sufferer 
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must seek his remedy against the party inviting him. That he 
cannot maintain an action against another, is apparent from the 
fact, that if he had not accepted the invitation, he would not have 
been injured. 

In Burdick v. Oheadle, the court in discussing the maxim " sic 
utere, &c," observes, " The principle ordinarily applies only to 
persons in possession and having control of the property either as 
owners or tenants." 

The rule therefore deducible from the authorities, and which is 
applicable to the case in hand, is this — a landlord who is out of 
possession of the premises by virtue of a demise, and who has no 
control over them, who would not have the right to enter therein 
even to make repairs, without his tenant's consent, is not liable for 
accidents occasioned by the fact that the property is temporarily 
out of repair. If the defect is inherent in the original construc- 
tion, and this occasions the injury, then the landlord or lessor is 
responsible, but when the defect arises after the lease, then the 
tenant is responsible. 

Examining the amended petition, therefore, we find this alleged : 
Moon was the owner and Brooks the lessee, and possessed of the 
premises, using and keeping them as a post office. It is then 
averred that the water-pipe or gutter became filled and obstructed, 
and the water fell from the roof upon the steps leading from the 
post office to the sidewalk. This froze and the plain tiff slipped on the 
steps and fell. The cause of the injury is the stopping up of the 
pipe. It is not alleged that there was a fault in its original con- 
struction, but it would appear to be one of those obstructions that 
may occur at any moment. It is not averred that this obstruction 
existed before the demise was made, and such an averment is neces- 
sary before the landlord can be held. If it occurred after the de- 
mise, it is the duty of the tenant or occupier to see that such ob- 
struction was removed. The petition, therefore, lacks the necessary 
averments to show that the landlord is liable, as it does not show a 
defect when the premises were in his control before he leased, and 
for which alone he is responsible. All facts necessary to raise a legal 
liability must be strictly averred : Metcalf v. Hetherington, 11 
Exch. 257. 

And again, it was the ice that occasioned the accident. It is not 
averred that it was the duty of the landlord to remove this ice, nor 
does it appear that he had such control of the premises as called 
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upon him to do it. If this ice was a nuisance to the passing public, 
endangering their lives and limbs, it was a nuisance arising during 
the continuance of the lease. It was a thing temporary in its 
nature, a defective condition of things, such as the tenant was called 
upon to remedy, and not the landlord, as between landlord and 
tenant. Judgment affirmed. 



Court of Appeals of Texas. 
CHARLES FRASHER v. THE STATE OE TEXAS. 

Marriage is not a contract protected by the constitution of the United States or 
any of its amendments. It is a civil status under the control of the states, and 
the existence of the relation and the rights, obligations and duties arising out of it 
are to be determined exclusively by state laws. 

The provision of the Texas code making marriage of a white person to a negro 
an indictable offence is not repugnant to or avoided by the fourteenth and fifteenth 
amendments to the constitution of the United States, or the legislation of Congress 
under them. 

The fact that by the code the penalty is imposed on the white person only, does 
not make it obnoxious to the Civil Rights Bill. 

Appeal from the District Court of Gregg county. The indict- 
ment in this case charged that on March 18th 1875, in the county 
and state aforesaid, the defendant, being then and there a white 
man, did then and there unlawfully, knowingly and feloniously, 
marry a negro, contrary to the form of the statute in such cases 
made and provided, and against the peace and dignity of the state. 

The indictment was based upon article 2016 of the Criminal 
Code (P. D.), which is as follows : " If any white person shall, 
within this state, knowingly marry a negro, or a person of mixed 
blood, descended from negro ancestry to the third generation inclu- 
sive, though one ancestor of each generation may have been a 
white person, or having so married, in or out of the state, shall 
continue within this state to cohabit with such negro, or such 
descendant of a negro, he or she shall be punished by confinement 
in the penitentiary not less than two nor more than five years." 

The defendant was tried at the July Term 1877, of the District 
Court of Gregg county, and convicted, and his punishment assessed 
at four years' confinement in the penitentiary. 

The opinion of the court was delivered by 
Ector, P. J. — The counsel for the defendant insists that the 
Act of 1858, under which this prosecution was had, is in conflict 



